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NATURE OF PRIVATE OWNERSHIP IN THE AWARDS 

But in connection with this doctrine of the plenary powers of the 
executive on the one hand and Congress on the other and notwith- 
standing the doctrine developed and acted upon in the Mexican cases, 

(Frelinghuysen v. Key and La Abra Silver Mining Co. v. Frelinghuysen [1883] 
110 U. S., 63; Boynton v. Blaine [1890] 139 U. S., 306; U. S. v. La Abra Silver 
Mining Co. [1894], 29 Ct. CI., 432; U. S. v. Weil [1894] 29 Ct. CI., 523 supra; and 
La Abra Silver Mining Co. v. U. S.) 

and in the Alabama Claims cases, 

(Bachman v. Lawson [1883] 109 U. S., 659; Great Western Insurance Co. v. 
U. S. [1884] 19 Ct. Cls., 206, same case on appeal [1884] 112 U. S., 193; U. S. v. 
Weld [1888] 127 U. S., 51; and Williams v. Heard [1890] 140 U. S., 529.) 

that the funds received from foreign governments in settlement of 
the claims of American citizens against such governments are national 
funds of the United States, and that "no individual claimant has as a 
matter of strict legal or equitable right, any lien on the fund awarded, 
nor is Congress under any legal or equitable obligation to pay any 
claim out of the proceeds of such a fund," though "there is, undoubt- 
edly, a moral obligation on the United States to bestow the fund re- 
ceived upon the individuals who suffered the losses" (Williams v. Heard, 
supra), yet beginning with Comegys v. Vasse ([1828] 1 Peters, 193), 
there have been before the Supreme Court of the United States a 
score of cases dealing with the ownership of such claims as between 
private parties, the contests, in most if not all of the cases, arising out 
of transactions which antedated (often by several years) the recovery 
and distribution of the award. These various litigations have been — 
Between the assignee in bankruptcy [who prevailed] and the bankrupt; 

(Comegys v. Vasse [1828] 1 Peters, 193; Phelps v. McDonald [1878] 99 U. S., 
298; Williams v. Heard [1890] 140 U. S., 529.) 

Between the assignee in bankruptcy and the personal assignee of 
the bankrupt (bills dismissed by Supreme Court for want of juris- 
diction) ; 

(Gill v. Olivers Ex's. [1850] 11 How., 529; Williams Trustee v. Oliver [1851J 
12 How., Ill; Williams Trustee v. Oliver [1851] 12 How., 125.) 
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Between a judgment creditor of the insolvent assignor and the per- 
sonal assignee [who prevailed] who was also the assignee of a trustee; 

(Deacon v. Oliver [1852] 14 How., 610.) 

Between the administrator of a bankrupt's estate and the execu- 
tor of the assignee of a trustee in bankruptcy, such assignee being 
also the personal assignee of the bankrupt [bill dismissed]; 

(McBlair v. Gibbes [1854] 17 How., 231.) 

Between the administrator of a bankrupt's estate [who prevailed] 
and the executor of the assignee of a trustee in bankruptcy; 

(Williams v. Gibbes [1854] 17 How., 239; Gooding v. Oliver [1854] 17 How. 
274.) 

Between the assignee of a subassignee [who prevailed] and the ad- 
ministratrix of the claimant; 

(Lewis v. Bell [1854] 17 How., 616.) 

Between an assignee of the claimant, and an assignee of the - assignee, 
i. e., a subassignee [who prevailed]; 

(Pugh v. Porter [1885] 112 U. S., 737.) 

Between a subassignee [who prevailed] and a person claiming as 
the assignee of a subassignee; 

(Porter v. White [1888] 127 U. S., 235.) 

Between the assignee [who prevailed] of a trustee in bankruptcy, 
such assignee being also the personal assignee of the bankrupt, for 
services rendered by the assignee in collecting the fund, and the ad- 
ministrator of the bankrupt; 

(Williams v. Gibbes, and Gibbes v. Williams [1857] 20 How., 535.) 

Between the trustee in bankruptcy [who prevailed] on behalf of 
the creditors and the administrator de bonis non of the bankrupt's 
estate, for the benefit of the heirs and distributees; 

(Mayer v. White [1860] 24 How., 317.) 

Between attorneys in fact [who prevailed], suing for services in 
collecting, and the claimant; 

(Bachman v. Lawson [1883] 109 U. S., 59.) 
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Between an attorney at law [who prevailed] employed by brother 
of claimant (seemingly acting as agent) and the administrator of the 
claimant's estate; 

(Wylie v. Coxe [1853] 15 How., 415.) 

Between a judgment creditor, joined by an assignee in bankruptcy 
[who prevailed], and the bankrupt, who was guilty of fraud in connec- 
tion with bankruptcy proceedings; 

(Clark v. Clark [1854] 17 How., 315.) 

Between a State receiver upon a judgment taken pro confesso and 
an assignee [who prevailed] under bankruptcy proceedings; 

(Booth v. Clark [1854] 17 How., 322.) 

Between prior assignee and subsequent assignee [who prevailed] of 
the same claim, only the latter party filing his assignment with the 
Department of State; 

(Judson v. Corcoran [1854] 17 How., 612.) 

Between rival claimants. 

(Frevall v. Bache [1840] 14 Peters, 95.) 

In all these cases there is more or less discussion of the nature of 
the interest which a claimant has in a fund secured from a foreign 
government in settlement of injuries inflicted upon the claimant by 
that government, but the subject was particularly treated in Co- 
megys v. Vasse, Frevall v. Bache, Deacon v. Oliver, Mayer v. White, 
Judson v. Corcoran, Phelps v. McDonald, Bachman v. Lawson, Wil- 
liams v. Heard, U. S. v. La Abra Silver Mining Co. (Ct. Cls.), Pugh v. 
Porter, and Porter v. White. In these cases the courts have made 
various statements regarding the nature of the right possessed by the 
claimant in the award, the more important of which may be stated 
as follows: 

(1) That there is no element of donation or gratuity in the receipt 
by the claimant from the government of the award made against a 
foreign government (Comegys v. Vasse, Williams v. Heard, Phelps v. 
McDonald); 

(2) That the claimant's rights in connection with his claim are 
vested rights (Comegys v. Vasse) ; 
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(3) That the claim has about it and indeed constitutes a "spes 
recuperandi" (Comegys v. Vasse); 

(4) That the claimant's interest in the fund constitutes a chose 
in action (Judson v . Corcoran) ; 

(5) That the interest may be bought and sold, assigned, devised, 
or pass to legal representatives (Comegys v. Vasse, Williams v. Heard, 
Pugh v. Porter, Porter v. White) ; 

(6) That the right of the claimant is a possibility, coupled with an 
interest (Phelps v. McDonald, Williams v . Heard) ; and 

(7) That it is immaterial that the claimant has no remedy against 
his government, save as it is specifically given, since in these cases at 
least there may be a right without a remedy (Comegys v. Vasse, 
Williams v. Heard, Phelps v. McDonald). 

But see as to all these points Blagge v. Balch (1895), 162 U. S., 439, 
which appears to be decided upon the principle that Congress may 
legally do with such claims whatever it desires and sees fit. 

But in connection with all of these cases, and as showing that the 
statements and arguments therein made do not in any wise infringe 
upon the fundamental proposition that awards received are national 
funds belonging to the United States and not to the claimants, and 
that the nation, by one governmental branch or another, has plenary 
authority to deal with such funds as it may see fit, attention is called 
to the observation of Mr. Chief Justice Waite who, in laying down 
the doctrine as to the fundamental rights and powers of the United 
States with reference to such funds, said, concerning the cases that 
had been cited to him as holding a contrary doctrine: 

"None of the cases cited by counsel are in opposition to this. They all relate 
to the disposition to be made of the proceeds of international awards after they 
have passed beyond the reach of the government and into the hands of private 
parties. The language of the opinions must be construed in connection with 
this fact." (Frelinghuysen v. Key, supra.) 

The cases cited to and before the court when this statement was 
made seem to have been Comegys v. Vasse, Clark v. Clark, Judson v. 
Corcoran, Phelps v. McDonald, and Gibbes Case, 13 Opinions Attorney 
General, 19 (Ex. Doc. 103, 48th Cong., 1st sess., p. 726). 

Moreover, in this connection, it must not be overlooked that both 
the courts and Congress have regarded and have treated awards made 
to individuals in international commissions (Mexican Claims Com- 
mission of 1868) and awards made to the United States in a lump 
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sum and afterwards distributed among the claimants (as the Ala- 
bama Claims), as of the same nature and character so far as the rights 
of claimants thereto are concerned; that the courts have seemingly 
refused to recognize any fundamental difference, so far as the rights 
of claimants are concerned, between claims of the latter class to satisfy 
which there is a payment of a lump sum which is subsequently dis- 
tributed among the claimants (Alabama Claims) and claims which 
this government by treaty releases as against a foreign government 
and to pay which it afterwards appropriates money from its own treas- 
ury (see Treaty of Guadalupe-Hidalgo; see Great Western Insurance 
Co. v . U. S.) ; and that as to the releasing of claims and the subsequent 
granting of compensation for such claims to those suffering the injury, 
Congress may and has arbitrarily and seemingly irrespective of any 
other rights that might have been created by assignments, sales, bank- 
ruptcy proceedings, etc., designated the beneficiaries of such funds, 
thus acting on the principle, which indeed is established by such action, 
that the money it paid was a pure donation or gratuity by this govern- 
ment (French Spoliation Claims). 

Upon this phase of the matter, the Supreme Court, in handing down 
an opinion concerning the respective rights of parties claiming under 
the acts of Congress dealing with "French Spoliation" Claims, said: 

"Under the act of January 20, 1885, the claims were allowed to be brought be- 
fore the Court of Claims, but that court was not permitted to go to judgment. 
The legislative department reserved the final determination in regard to them to 
itself, and carefully guarded against any committal of the United States to their 
payment. And by the act of March 3, 1891, payment was only to be made ac- 
cording to the proviso. We think that payments thus prescribed to be made were 
purposely brought within the category of payments by way of gratuity, pay- 
ments as of grace and not of right. 

" Manifestly the claims involved in these cases do not come within the rule laid 
down in Comegys v. Vasse and Heard v. Williams, and, without intimating any 
opinion on their merits, the legislation seems to us plainly to place them within 
that applied in Emerson's Heirs v. Hall, though the circumstances are not the 
same. [In this Emerson case, it was held that the fund involved — a pension — 
was a donation or gratuity.] 

******* 

"As we have seen, the Court of Claims had informed Congress that their view 
was that the action of the United States came within the constitutional provision 
as to the taking of private property for public use, and hence that Congress was 
bound to pay the claimants what was due them by reason of such taking, and fur- 
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ther that they had accordingly made awards in favor of assignees in bankruptcy. 
But Congress declined to accept the views of the Court of Claims and to treat 
these claims as property of the original claimants, transferable and transmissible 
like other property of the nature of choses in action, and expressly provided that 
the awards should be made to the next of kin instead of the assignees in bank- 
ruptcy." (Blagge v. Balch [1895] 162 U. S., 439.) 

Moreover, the action of Congress in the matter of the Alabama 
Claims was to the same effect when it provided in section 15 of the 
Act of June 23, 1874 (18 Stats., 245), that the commission should allow 
attorneys' fees to those representing the claimant before the com- 
mission, but that "all other liens upon, or assignments, sales, trans- 
fers, either absolute or conditional for services rendered or to be ren- 
dered about any claim or part or parcel thereof provided for in this 
bill heretofore or hereafter made or done before such judgment is 
awarded and the warrant issued therefor, shall be absolutely null and 
void and of no effect." (See for interpretation of this Bachman v. 
Lawson [1883] 109 U. S., 659.) 

It should be observed, in closing this head of the discussion, that 
the real relationship existing between a claimant and the international 
award made in settlement of his claim, and the exact nature of the 
utmost rights which under the cases and the acts of Congress the claim- 
ant has in the fund when collected, prior to any act of distribution 
by the government, are, it is believed, set forth succinctly and most 
clearly in Williams v. Heard, where the court says: 

"It was held in United States v. Weld (127 U. S., 51) that this award was made 
to the United States as a nation. The fund was, at all events, a national fund to 
be distributed by Congress as it saw fit. True, as citizens of the United States 
had suffered in person and property by reason of the acts of the Confederate 
cruisers, and as justice demanded that such losses should be made good by the 
government of Great Britian, the most natural disposition of the fund that could 
be made by Congress was in the payment of such losses. But no individual 
claimant had, as a matter of strict legal or equitable right, any lien upon the 
fund awarded, nor was Congress under any legal or equitable obligation to 
pay any claim out of the proceeds of that fund. 

* * * * * * w 

"There was, undoubtedly, a moral obligation on the United States to bestow 
the fund received upon the individuals who had suffered losses at the hands of 
the Confederate cruisers; and in this sense all the claims of whatsoever nature 
were possessed of greater or less pecuniary value. There was at least a possibility 
of their payment by Congress — an expectancy of interest in the fund, that is, a 
possibility coupled with an interest. 
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"Was the claim in this case property, in any sense of the term? We think it 
was. Who can doubt but that the right to prosecute this claim before the Court 
of Commissioners of Alabama Claims would have survived to their legal repre- 
sentatives had the original claimants been dead at the passage of the act of 1882? 
If so, the money recovered would have been distributable as assets of the estate. 
While, as already stated, there was no means of compelling Congress to distribute 
the fund received in virtue of the Geneva award, and while the claimant was 
remediless with respect to any proceedings by which he might be able to retrench 
his losses, nevertheless there was at all times a moral obligation on the part of the 
government to do justice to those who had suffered in property. As we have 
shown from the history of the proceedings leading up to the organization of the 
tribunal at Geneva, these war premiums of insurance were recognized by the 
government of the United States as valid claims for which satisfaction should be 
guaranteed. There was thus at all times a possibility that the government 
would see that they were paid. There was a possibility of their being at some 
time valuable. They were rights growing out of property; rights, it is true, that 
were not enforceable until after the passage of the act of Congress for the distri- 
bution of the fund. But the act of Congress did not create the rights. They 
had existed at all times since the losses occurred. They were created by reason 
of losses having been suffered. All that the act of Congress did was to provide 
a remedy for the enforcement of the right. 

"The claims in this case differ very materially from a claim for a disability 
pension, to which they are sought to be likened. They are descendible; are a 
part of the estate of the original claimants which, in case of their death, would 
pass to their personal representatives and be distributable as assets; or might 
have been devised by will; while a claim for a pension is personal, and not sus- 
ceptible of passing by will, or by operation of law, as personalty. 

"Neither do we think that the money appropriated by Congress by the act of 
1882 to pay these claims should be considered merely as a gratuity." ([1890] 
140 U. S., 529.) 

THE POWERS AND DUTIES OP THE SECRETARY UNDER THE STATUTE 

With these principles in mind as to the rights, powers, and duties 
of the government on the one hand, particularly the fact that such 
moneys are national funds, and the rights of the claimants on the 
other, particularly the fact that they possess as to such funds no strict 
legal or equitable right, but only and at most a moral interest, there is 
now to be considered the powers and the duties of the Secretary of 
State in the matter of distributing these funds. 

Reverting to the principles laid down at the beginning of the dis- 
cussion and to the two stages involved in international reclamations, 
it is evident that the Alsop claim having been adopted by the govern- 
ment, and its validity and amount having been determined by the 



